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obligations and powers. Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527. 
See 28 Harv. L. Rev. 797. It follows that the validity of changes in the by- 
laws of the corporation should be governed by the laws of the state which in- 
corporated it. 

Consideration — What Constitutes Consideration — Consideration 
Moving to Promisor from Third Person. — The plaintiff, a manufacturer, 
sold goods to a jobber who agreed not to resell below fixed prices and to obtain 
similar price-maintenance agreements from those to whom he sold. The job- 
ber obtained such an agreement from the defendant and gave the considera- 
tion therefor. The plaintiff now brings an action for breach of this agreement. 
For the purposes of the decision the House of Lords assumed that the promise 
ran direct to the plaintiff, as undisclosed principal, but that he gave no con- 
sideration for it. Held, that the plaintiff may not recover. Dunlop Pneumatic 
Tyre Co. v. Seljridge & Co., [1915] A. C. 847. 

From an early date English courts have consistently refused a right of ac- 
tion to the beneficiary in either the debtor-creditor or sole beneficiary type of 
contracts for the benefit of a third [party. Bourne v. Mason, 1 Vent. 6; 
Tweddle v. Atkinson, 1 B. & S. 393. In these cases the real difficulty with the 
plaintiff's position is that no promise was made to him. See 22 Harv. L. 
Rev. 223. However the courts almost invariably go on the ground that the 
plaintiff is a stranger to the consideration. This view is due to the influence 
of the history of the action of assumpsit, as it originated in an action of de- 
ceit in which the plaintiff recovered damages for the defendant's having caused 
him to part with value on a false promise. To-day the cause of action no longer 
consists in a tort but in the breach of a promise for which the defendant re- 
ceived consideration. Under this view there is no difficulty in letting a plain- 
tiff sue on a promise made to him for which a third party furnished the con- 
sideration. Hamilton v. Hamilton, 127 N. Y. App. Div. 871, 112 N. Y. Supp. 
10. See 25 Harv. L. Rev. 187. This result is generally reached in America 
even in jurisdictions rejecting Lawrence v. Fox. Palmer Savings Bank v. In- 
surance Co. of North America, 166 Mass. 189, 44 N. E. 211. The same course 
would be open to English courts did they not fail to distinguish a plaintiff 
who is a true promisee though he gave no consideration, from the plaintiff 
who is a stranger to both consideration and promise. The decision of the 
House of Lords in the principal case has definitely closed the door upon this 
distinction in England. 

Constitutional Law — Trial by Jury — Change or Judges During 
Trial — Waiver of Usual Procedure. — The defendant, Freeman, was 
indicted with others for conspiring to defraud by the use of the United States 
mails. After the trial had proceeded for eight weeks, Judge Hough, who was 
presiding, became critically ill, and by the consent of all parties, Judge Mayer 
took his place for the remainder of the trial, familiarizing himself with the 
proceedings by reading the record. The defendant was convicted, and ap- 
pealed, on the ground that the change of judges was a violation of his con- 
stitutional rights. Held, that the judgment must be reversed. Freeman v. 
United States (not yet reported) . 

For a discussion of the principles, see Notes, p. 83. 

Contributory Negligence — Imputed Negligence — Negligence of 
Husband in Charge of Child Imputed to Wife in Recovery under 
Death Statute. — The child of the plaintiff was killed by the concurrent 
negligence of the defendant and the plaintiff's husband, who had charge of 
the child, and was killed at the same time. The plaintiff now sues for the 
death of her child under a death statute giving a direct right of action to 
parents. Held, that the marital relation imputes the negligence of the hus- 



